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Beware of "Abmahnungert"
by Dr Roger Mann

Lawyers and insurance companies have
one thing in common: they tend to draw
pictures of dangers against which they of-
fer protection. However, sometimes sim-
ple advice may save a lot of money. lf you
have ever been confronted with some-
thing cal led an "Abmahnung" in Ger-
many, you should know what I  am talking
about.  In this si tuat ion vou should at least
know how to react.

What are "Abmahnungen"? There is
no Engl ish translat ion, because there is
no equivalent legal instrument in Engl ish
law. You could descr ibe an "Abmahnung"

as a warning letter which in most cases is
sent by a competitor (or his lawyer) who
thinks that you are violat ing the German
law against unfair  competi t ion, which
mainly governs unfair advertising prac-
t ices. A consumer organisat ion or a trade
association may also send such a docu-
ment. Whenever you or the staff of your
German operation receive this kind of
warning letter you had better react very
quickly, otherwise very expensive court
proceedings might be on their  way.

How do you recognise an "Abmah-

nung"? In such a warning let ter the warn-
ing party usually describes the advertising
which i t  al leges breaches German law
against unfair  competi t ion and requests
the other party to sign an undertaking to
stop the behaviour objected to immedi-
ately, otherwise a contractual penalty will
oe  oue.

Often the warning covers more than
just the attacked advert is ing but de-
scribes the attacked behaviour in a more
general manner. There are a lot of provi-
s ions  wh ich  migh t  seem s t range to
someone used to Engl ish advert is ing
standards, such as the restrictions on giv-
ing discounts or extras to customers. This
is not the place to l ist  al l  such regulat ions.
But you should be very caut ious and not
sign any undertaking without seeking le-
gal advice in German law, especial ly i f  the
al legedly violat ing advert is ing is descr ibed
in a more general  manner.  Once you have
signed the undertaking the contractual
penalty may be triggered for every further
use of the advert is ing described in the let-
ter.

On the other hand the decision to sign
or not to sign the undertaking has to be
made quickly.  German law al lows com-
petitors to set deadlines of a few days or,
in very urgent cases, even hours. As soon

as the deadl ine has run out,  the com-
plainant (e.9. competi tor,  consumer or
trade associat ion) may ask the competent
court for injunctive relief . lf the court con-
siders the attacked behaviour to be a vio-
lat ion of German law against unfair  com-
pet i t ion, i t  wi l l  issue an ex parte injunc-
t ion. In this si tuat ion legal fees and court
fees will already have accrued. The party
which loses the case at the end of the
dav will have to bear all fees and costs.
and reimburse all statutory fees paid by
the plaint i f f .

According to German civil procedure
law, legal fees and court costs are calcu-
lated on the basis of the value of the sub-
iect matter of the dispute. As German
courts tend to fix the subject matter value
in unfair  competi t ion cases at qui te a high
level (subject matter values of f80,000
are not uncommon) the fees and costs in-
volved are also quite high. Thus defend-
ing against an "Abmahnung" is only ad-
visable if the advertising objected to is
significant and/or has been an expensive
investment (e.9. involving costs of cata-
logues, radio or TV spots) and the
chances of success are reasonable.

How can you avoid "Abmahnungen"

and unfair competition litigation when ad-
vert is ing and market ing in the German
market? You cannot avoid them com-
pletely because it is part of the concept of
German unfair comoetition law that com-
petitors issue such warnings. ,Advertising
complaints in Germany are governed by a
very fast and powerful judicially adminis-
tered system. However, you can substan-
t ial ly reduce the r isk i f  a special ised
lawyer examines any advertising before it
is used on the German market. lf vou ex-
pect warning letters, for example be-
cause there is very tough competition in
your market and you want to try a "risky"

campaign, your lawyer could submit pro-
tective briefs ("Schutzschriften ") to those
courts from which your competi tors
would most l ikely seek injunct ive rel ief .
This should at least ensure that the court
does not make an ex oarte order and
gives you a hearing.
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